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herself.
5
My inquisitors are frequently surprised to learn that for years McDonald's had kept its coffee many degrees hotter than home-brewed coffee or the coffee of its competitors; that for over five years it had been aware of the problem of serious burns resulting from the coffee through over 700 complaints but had never consulted a burn specialist, reduced the temperature of its coffee, or warned consumers; and that the seventy-nine-year-old woman who was injured suffered second and third degree burns to her private parts. 6 They are also surprised to learn that the plaintiff had tried to settle the suit for a much more modest amount before trial, initially around $20,000 to cover her medical expenses, and that the jury's punitive damage award was equal to two days' worth of the McDonald's corporation's profits from selling coffee. 7 Finally, almost everyone is ignorant of the fact that the trial judge subsequently reduced the punitive damage award to $480,000 for a total award of $640,000, 8 and that the case was later settled for an undisclosed, presumably lesser, amount. 9 One source of misunderstanding in the McDonald's case is incomplete media reporting about the details of the case. This problem is endemic with media coverage of jury awards. A number of studies have carefully documented the fact that mass media newspapers and television tend to report jury awards selectively, focusing on large awards, ignoring small awards and defendant verdicts, and not providing complete details about issues put to the juries or matters preceding trial or following the jury verdict. 10 In addition, industry groups generally opposed to the tort system frequently distort infor- mation about jury awards in order to further their political agendas. 11 Moreover, some legal commentators who have made claims about the legal system 12 may be less than informed about the empirical realities of jury behavior.
I do not suggest that the American civil jury is a perfect institution. Jury decisions are sometimes questionable, but systematic empirical research examining their performance according to various criteria and in the context of the judicial constraints and other dynamics of the legal system presents a picture quite different from public perceptions both within the United States and abroad.
This brief Article does not present a comprehensive survey of empirical research. Rather it highlights research that addresses some of the most misunderstood aspects of the American civil jury system. The Article first discusses research bearing on jury performance, followed by a discussion of the jury system as it is embedded in the broader context of procedural law and practice.
II. JURY PERFORMANCE AND BEHAVIOR

A. Agreement Between Judges and Juries
The American civil jury system is often contrasted unfavorably with the judge-driven systems in continental Europe and elsewhere in the world. 13 In comparison to those systems that usually involve more than one judge and a process of evidence development that keeps much of the power in the hands of the judges, the American civil jury is embedded in an adversarial system of litigation in which the parties develop the evidence and a single judge presides at trial.
14 Moreover, in contrast to other systems, the American state trial judge is usually elected or at least subject to recall by voters, rather than appointed. 13. Herbert Bernstein's article cautioned against facile comparisons between systems and pointed out that the German system of civil procedure had many "adversarial" components that many scholars either did not acknowledge or, he suggested, were unaware of. Bernstein, supra note 1, passim.
14. STEPHAN LANDSMAN, THE ADVERSARY SYSTEM: A DESCRIPTION AND DEFENSE 4 (1984).
15. See generally Carrington, supra note 2, at 89 (noting that "[a]ll American judges are selected in part because of their political predispositions, and most are accountable in some way to the people they serve.").
Keeping these distinctions in mind we can examine the degree to which civil jury verdicts differ from how the judge would have decided the case.
In a famous study undertaken in the 1950s, Harry Kalven and Hans Zeisel asked the presiding judges in approximately 4,000 civil trials to give their opinions about how they would have decided the case that the jury heard.
16
Kalven and Zeisel then compared each judge's response to the jury verdict.
17 Judges and juries agreed on the issue of liability in personal injury cases seventy-nine percent of the time, that is, four cases out of five. 18 The trials involving judge/jury disagreement were about evenly split between plaintiffs and defendants, contradicting the claim that juries tend to favor plaintiffs. 19 When plaintiffs prevailed, the jury award was, on average, about twenty percent higher than what the judge would have awarded.
20
Kalven and Zeisel appropriately cautioned that the judge's decision should not be considered an absolute criterion of jury performance since there is no "correct" answer to a trial. 21 Nonetheless, their data did show that, more often than not, judges and juries saw the case the same way.
22
It is reasonable to be concerned that the findings by Kalven and Zeisel are a half-century out of date. In the intervening decades civil lawsuits and trial evidence have, arguably, become more complex. However, there are contemporary findings consistent with those of Kalven and Zeisel. Larry Heuer and Steven Penrod persuaded judges from thirty-three states to provide detailed analyses of a sample of cases. 23 The judges rated their satisfaction with the jury's verdict 24 and indicated what their own verdict would have been in each case. 25 The rates of judge and jury agreement were similar to those found by Kalven and Zeisel. 26 Disagreements between judge and jury were not related to how complex the judge perceived the evidence to 16 While the above studies did indicate that the judge/jury disagreements were not due to the difficulty of the case, it is possible that by combining "simple" cases with "complex" cases, jury misunderstandings were underestimated. In contrast to the run-of-the-mill car-accident trial that may have only a few witnesses and last no more than a few days, we must consider the possibility that cases involving medical malpractice, products liability, numerous plaintiffs or defendants, or multiple weeks of trial may confuse the jury because of the complexity of the evidence, the sheer quantity of the evidence, or the complexity of the law.
31
Richard Lempert examined twelve cases that various sources had suggested were complex trials.
32
He drew attention to the fact that trial length, by itself, is not an adequate measure of trial complexity, nor is conflicting expert testimony. 33 In two of the twelve cases Lempert concluded that the expert evidence was so difficult and so esoteric that only an expert trained in that field could adequately under- 42 In each case, whenever a medical "incident" that might constitute malpractice was reported to the insurance company, one or more physicians was summoned to assess the case for negligence. 43 The insurance company wanted neutral, objective ratings to determine if attempts should be made to settle the case or if it should be defended in a trial. 44 These assessments were strictly confidential "work product" that could not be obtained by the plaintiff or revealed at trial. Of 8,231 cases in the study, 988, or twelve percent, eventually resulted in a jury verdict. 45 Taragin compared the jury verdicts with assessments of the defendant-physician's care by an insurance company relying, in part, on peer review by other doctors and found a correlation between the independently assessed quality of care and the likelihood of a jury award.
46
Plaintiffs won twenty-four percent of the cases that went to trial, but the verdicts tended to be consistent with the physician-ratings of negligence. 47 That is, when plaintiffs won, the ratings tended to favor negligence or were ambiguous; when plaintiffs lost, the ratings indicated no negligence had occurred or negligence was uncertain.
The Taragin findings are supported by two additional studies based on smaller samples of malpractice cases. Henry Farber and Michelle White studied 465 malpractice cases involving a particular hospital. 48 Like the New Jersey study, the files contained confidential assessments of negligence made by physicians.
49
Only twenty-six cases went to jury trial and the hospital prevailed in all but four of 41 them. 50 Two of the plaintiff wins involved cases rated by the experts as "bad" medical care and the other two were rated as "ambiguous." 51 Thirteen of the remaining cases that were won by the defendants were rated as "good" care and the rest as "ambiguous."
52 In a third study, Frank Sloan and his co-authors examined a sample of thirtyseven cases that went to trial in Florida. 53 The medical records were reviewed by panels of doctors working as part of Sloan's research team. Of the twenty-four cases in which the plaintiffs prevailed, defendants were twice as likely to have been rated by the independent physicians as negligent. 54 The reverse was true for the thirteen cases that the plaintiffs lost at trial. 55 The other category of trials often deemed to be too complex for juries is products liability cases. Kip Viscusi studied products liability verdicts in a sample of data from a trade industry organization. 56 He found that plaintiffs won only thirty-seven percent of cases, a figure that is comparable to that found in other research. 57 His main conclusion about these verdicts was as follows:
Once a claim has reached the court, its outcome rests on the factors leading to the injury, the nature of the arguments presented, and the legal doctrine governing the suit. The size of the [injury] loss has no statistically significant impact on the prospects of a claim, for juries do not appear to be swayed by large and catastrophic losses.
C. Juries and Expert Evidence
Much of the debate about the ability of juries to deal with complex expert testimony that appears in major civil trials is focused upon scientific techniques and findings that were developed and used in trials in the last quarter of the twentieth century. The rise of DNA evidence and the introduction of epidemiological evidence in asbestos, birth defect, and environmental pollution cases provide the best examples.
As part of a study involving medical malpractice litigation, I conducted interviews with jurors who had just finished serving on juries that had decided such cases. 59 The cases involved surgery for urinary incontinence, a brain-damaged baby, a woman who died from a ruptured bowel, a woman who became blind and alleged failure to make a timely diagnosis, and a death involving an allergic reaction to a contrast dye. 60 All involved expert testimony about causation and all involved battles of experts. In three of the five cases the verdicts favored the defendants.
61
Interviews with the jurors in the first four cases indicated that at least some of the jurors had a basic grasp of the main medical issues and recognized the basic points of disagreement between the opposing experts. 62 In the urinary incontinence case, for example, a woman with severe urinary incontinence undertook elective surgery to sever the nerves to her bladder, a procedure known as a sacral rhizotomy. 63 She knew in advance that one result of the procedure would be that for the rest of her life she would have to expel her urine by selfcatheterization, with a risk of frequent urinary tract infections. 64 The surgery did not correct the urinary incontinence; instead she became rectally incontinent as well.
65
She filed a lawsuit claiming that her urologist had misdiagnosed the cause of her urinary incontinence, that the surgeon had not conducted the proper pre-surgery tests and severed the wrong nerves, and that the surgeon had not fully informed her of the risks of the surgery. 66 The experts disagreed about "urge" versus "stress" incontinence and how cystometrograms that measure bladder functioning should be read. 67 Regarding the defendant's performance of the surgery, there was a dispute about nerve blockage. 68 The issue of informed consent pitted the plaintiff's testimony against that of the surgeon, who claimed he had discussed all of 59. VIDMAR, MEDICAL MALPRACTICE, supra note 10, at 9. the risks. 69 The experts on both sides supplemented their oral testimony with numerous charts and graphs. 70 In short, the trial had many of the characteristics that cause doctors to claim that laypersons have no business deciding medical malpractice cases. After the verdict, my law students and I interviewed the jurors and discovered that, as a group, the jurors had a basic intellectual grasp of the case. 71 The jurors ascribed their understanding of the issues to clear and repetitive tutoring by the trial witnesses.
72
None of the malpractice cases allow an unequivocal answer as to whether the jury reached the "correct" result, but they do clearly show that the jurors were not passive in evaluating the experts or their testimony. In most cases, jurors were able to identify basic disagreements between the experts. In the ruptured bowel case several jurors used the term "hired gun" to describe the plaintiff's expert, a label that may well have been appropriate in that instance. 73 In the blindness case, jurors were similarly skeptical of the defendant's experts based on perceived bias resulting from their collegiality with the defendant. 74 Jurors also considered the absence of evidence and the incompleteness or convoluted nature of expert testimony. 75 Most importantly, the jurors in each case evaluated the testimony in the context of other trial evidence.
In another study of experts, Sonja Kutnjak Ivkovich and Valerie Hans conducted tape-recorded interviews with fifty-five jurors who served in civil trials involving medical malpractice, workplace injury, products liability, asbestos, and a motor vehicle accident. 76 The number of experts averaged more than four for each case and the majority were physicians. 77 Ivkovich and Hans found that rather than uncritically accepting expert opinion, most jurors appeared aware that the experts were called as part of the adversary process and expressed 69 reservations about them from the outset of the trial. 78 The interviews showed that jurors tended to evaluate experts on the basis of credentials, motives, general impressions, and the content and presentation of their testimony. 79 However, the importance accorded these factors varied from juror to juror, expert to expert, and case to case. 80 The jurors also offered their views on what constituted good and bad witnesses. Good witnesses were described as good teachers with sound credentials and acceptable motives for offering their testimony. 81 The jurors' judgments of what made a bad witness garnered less agreement among the jurors who were interviewed, but they did not ignore or uncritically accept the testimony of experts.
82 Ivkovich and Hans concluded that:
[W]hen jurors are faced with the difficult task of evaluating evidence that is outside their common knowledge, they rely on sensible techniques: assessing the completeness and consistency of the testimony and evaluating it against their knowledge of related factors. For especially complex topics, the jury relies on its members who possess greater familiarity with the subject matter of the expert testimony. 83 In recent research, my colleagues and I were allowed to videotape the actual deliberations of fifty civil juries in the state of Arizona. 84 The expert testimony in the sample varies from trial to trial but includes medical testimony about the causes of injuries and their severity, accident reconstruction, standards of business practices, amounts of economic losses and other complicated matters. Consistent with the American adversarial procedural system, in almost every case the contending parties have their own experts who provide conflicting testimony, often described as the "battle of experts." Although our analyses of these data are incomplete, our preliminary findings are very consistent with the conclusions of previous research. 85 The jurors question the substantive bases of the experts' opinions, and they contrast one expert's opinion with that of an opposing expert or the evidence produced by fact witnesses and circum- 86 A few examples from as yet unpublished data help to illustrate the attention they often give to expert testimony.
In one case, the plaintiff asserted severe back and leg pain from an injury. As is not infrequent with plaintiffs, he had pre-existing injuries and health problems. The treating physician and another physician testified for him regarding tests performed and the prescribed treatment. Here are some of the questions the jurors asked those experts:
Why no medical records beyond the two years prior to the accident
In an automobile injury case an overweight plaintiff alleged injury to her knee that required surgery. An accident reconstruction expert and the plaintiff's diagnostic radiologist both testified. Jurors asked the radiologist the following questions:
Did you see the tears in the meniscus? Do you see degeneration in young people and what about people of the plaintiff's age? Is a tear in the meniscus a loosening, lack or gash in the cartilage? Can you tell the age of a tear due to an injury? Can you see healed tissue in a MRI? Do cartilage tears heal by themselves? Can healed tears appear younger than they really are?
A defense medical expert in the case was asked: Could the plaintiff have sustained a blunt meniscal tear during the accident? Could one tear cause another tear? Questions to the plaintiff's reconstruction expert included the following: Not knowing how she was sitting or her weight how can you be sure she hit her knee? Would these factors change your estimate of fifteen feet per second travel speed? If a body in motion stays in motion, and she was continuing motion from prior to the impact, how did this motion begin and what do you base this on? How tall is the person who sat in your exemplar car to reconstruct the accident and how heavy was he? What is the error in your ten miles-per-hour estimate? Is the time of fifty to seventy milliseconds based on an estimate of the size of the dent? Do you conclude that the Olds was slowed and pushed to the left by the Lincoln and [if so] how would the plaintiff move to the right and forward? The comment from Juror 6 indicates the updating that jurors sometimes undertake-they encounter a piece of evidence during the trial, they consider it further, and then they want to see the material again in light of what has transpired. Likewise, jurors draw on their experiences and the evidence they have received.
In short, the data obtained from comparing jury verdicts against those of judges, medical experts or other criteria, from juror interviews and from our study of the Arizona juries all yield the conclusion that, in general, civil juries approach the issue of liability with diligence and intelligence. Taken together, the studies lend no support to critics who claim that juries are incompetent.
D. Jury Bias
Claims are also made that civil juries are biased in favor of plaintiffs and against businesses like McDonald's. However, statistics indi-cate that across the United States defendant doctors win, on average, almost eight out of ten cases that are decided by juries, and products liability defendants prevail in about six of ten cases. 88 These statistics, of course, do not speak directly to bias because it could be that the defendants deserved to win at an even higher rate. Thus, other data are needed to put these statistics into perspective.
Valerie Hans has conducted the most extensive investigation of the claim that civil juries are biased in favor of plaintiffs.
89
Her research involved claims by individuals against corporate defendants.
90
Hans conducted extensive interviews with jurors who had decided these cases, surveys of juror attitudes, and experimental studies that manipulated key variables bearing on the bias hypothesis.
91
She found no support for the argument that juries are uniformly sympathetic to plaintiffs who bring claims against businesses, concluding instead that:
[J]urors are often suspicious and ambivalent toward people who bring lawsuits against business corporations. Jurors and the public are deeply committed to an ethic of individual responsibility, and they worry that tort litigation could be fraying the social fabric that depends on a personally responsible citizenry.
92
Hans also addressed the related claim of anti-business bias. She concluded that:
The jurors . . . did not display the widespread hostility to business litigants that is commonly asserted. Instead, jurors and the public supported business as a general rule, and worried about how excessive litigation might detrimentally affect the strength of the business community. Jurors expressed concern . . . [whether an award] might lead to a loss of jobs or otherwise harm the company. 93 Hans' conclusions are consistent with the findings of other researchers. 94 There is no consistent evidence supporting the claim of jury bias against businesses or deep pocket defendants, or the obverse claim 88 that juries decide cases solely out of sympathy for the injured plaintiff.
Our Arizona research indicates that scrutiny of the plaintiff's claims takes place not only during the time the witness is testifying, but also before and after. In one case, a woman injured in an accident claimed serious back problems. Here is an example of an exchange that took place in the jury room:
Juror 2: She suffered from the injury. Juror 4: Now there is only one thing I want y'all to think about. Every doctor that she had testify said she could not sit for longer than fifteen minutes after that accident. Every doctor said that. I want you to know [waving her notes] that the entire trial from 2 to 3 pm she did not move in that chair. I took notes as to every single day. I can tell you exactly how long that woman sat in her chair the entire trial. Juror 1: Know something? I was moving more than she was.
She sat like a rock. This case was not unusual. In another trial where the plaintiff claimed a leg injury, jurors noticed that she was wearing high heels and showed no sign of injury as she stepped off the witness stand. In still another case, a juror saw the plaintiff smoking during a recess and said that as a result she was prejudiced against him. The juror stated that her observation prejudiced her against the plaintiff despite the objections of two other jurors, one who was a smoker and another who argued that smoking was not relevant.
E. Assessing Damages
It is jury damage awards that get the attention of the news media and the public. It is safe to say that the McDonald's case would have gained no attention from the media if the award had only been several thousand dollars. Studies indicate that media coverage is heavily skewed toward cases involving large damage awards. 95 Of course, this skews public perceptions of the jury. In American courts a major distinction is made between compensatory damages-that is, those in- tended to compensate an injured party for economic losses and for pain and suffering-and punitive damages.
In a major study of 1992 verdicts in a sample of the largest urban state courts, Brian Ostrom and his colleagues concluded that the typical jury award was "modest." 96 The median jury verdict, including punitive damages, was $52,000; however, because of some very high awards, the arithmetic mean of those awards was much higher, $455,000.
97
About eight percent of awards exceeded $1 million and the mean amount of the awards varied by case type, with malpractice, products liability, and toxic torts generating the largest awards on average. 98 In contrast, automobile and premises liability cases had much lower awards. 99 Many of the same jurisdictions were assessed again in 1996. 100 The median amount of the jury award for plaintiffs who won at trial was $35,000, with about nineteen percent of winners receiving over $250,000, and an estimated seven percent receiving $1 million or more.
101 Of a total of 5,060 jury trials in which the plaintiff prevailed, there were only 212 cases (about four percent) that resulted in punitive damages. 102 Of these, about twenty-two percent involved intentional torts and forty-nine percent involved contract cases. 103 In tort cases considered as a whole, the median punitive award was $27,000 compared to a median punitive award in contract cases of $76,000. were low and jury awards were declining. 106 Indeed, the amounts awarded to plaintiffs were relatively small in most cases. 107 Mary Rose and I undertook a more detailed examination of punitive awards in Florida, 108 a state that has a reputation for errant juries. 109 Our data included all available punitive damage awards by juries from 1998 through June 2000. 110 We discovered that there were, on average, about twenty-three punitive awards per year in Florida, and that the amount of the punitive damages was, on average, about two-thirds of the compensatory damages.
111 That is, for every dollar awarded in compensatory damages in these cases an additional sixtyseven cents was awarded in punitive damages. One of the most striking findings was that despite much discussion regarding the propensity of Florida juries to award punitive damages in products liability cases, during the time period studied only twenty such cases were submitted to the jury with instructions that they were allowed to consider punitive damages.
112 Some of the studied cases involved claims for asbestos exposure, 113 while the remainder, at least on their face, involved claims of egregious conduct by the defendants. 114 Motor vehicle accidents involving impaired or reckless drivers, for example, constituted over twenty-three percent of all punitive awards. 115 For all cases in which punitive damages were awarded, the median award was $151,871, and, for the majority of categories of cases, the median ratio of punitive damages to compensatory awards was at or below one to one. 116 Overall, punitive damages did not exceed compensatory awards, suggesting that the punitive awards could have been reasonable.
117
In another study of punitive damages verdicts, Theodore Eisenberg and his colleagues concluded that there was no evidence that 106 punitive damages were more likely when individuals sued businesses than when they sued individuals 118 and that juries appeared especially reluctant to award punitive damages in medical malpractice and products liability cases.
119 They concluded their article by stating that " [u] nless the case involves an intentional tort or a business-related tort (such as employment claims), punitive damages will almost never be awarded."
F. Amounts and Variability of Compensatory Awards
Despite the data showing that the average compensatory award is modest, the data also indicate that many medical malpractice and products liability verdicts do involve very large awards. 121 One of the first things that a non-American must take into consideration is that, unlike most other countries, the United States does not have a universal health care system and costs must be borne by the parties or their insurers. The second issue is that the costs of medical treatment to a severely injured person can be very large, potentially running to millions of dollars over the lifetime of a quadriplegic, for example. Viewed in this light, it should not be a surprise that some jury awards are very large.
Frank Sloan and Stephen van Wert studied the economics of 187 medical malpractice cases in Florida from 1998 and 1999. 122 The cases involved birth and emergency room injuries. 123 Their team of economists interviewed claimants and analyzed their medical and financial records.
124
The economists' estimates of the total economic loss resulting from each injury included past and future health care costs, past and future income losses, and "non-market" losses such as care for dependent children and income lost by family members who had to abandon their jobs to care for the injured party. 125 The figures were adjusted to account for insurance benefits and government assistance. 126 For children who survived a birth-related injury, the average total economic loss was estimated at over $1.5 million (in 1989 dollars), with some cases exceeding $2 million. 127 The loss to the estates of those who died as a result of negligence averaged $605,000, and reached $1.3 million for the most seriously injured parties.
128 For persons who died as a result of negligence, the loss to their estate averaged $520,000.
129
Sloan and van Wert cautioned that because many records were missing from the data, their estimates probably "seriously underestimated" the losses.
130
Of course, the same types of losses could be expected from negligent injuries from other causes, such as dangerous products.
The other important finding from the work of Sloan and van Wert was that there was considerable variability of estimated economic losses between persons, even persons with roughly similar injuries. 131 For example, the economic losses to a twenty-year-old person would likely be greater than the losses to a sixty-year-old person, simply because the younger person would be expected to live much longer. Similarly, the economic losses of a person who earned $300,000 per year would be greater than those of an otherwise similar person who earned $30,000 per year.
The conclusions of Sloan and his colleagues speak only indirectly to the performance of juries. There is no question that estimating damages is a difficult process, especially because American law allows monetary compensation for general damages, frequently labeled "pain and suffering."
132 Michael Saks has cogently pointed to the fact that experienced insurance claims adjusters show considerable variability in their valuations of claims. 133 In another study, Gerald Williams provided a group of experienced lawyers with the same case facts, but randomly assigned the attorneys to the role of plaintiff or defendant. 134 Lawyers representing both sides showed great variability in their valuations of the case. 135 In a series of two experiments, my students and I explored jury performance another way-by comparing the damage awards recommended by lay persons who had been called for jury service with awards recommended by senior lawyers, including lawyers who had served terms as judges. 136 In the first experiment, the jurors and the lawyers were presented with a detailed case description of a young woman who suffered a serious burn and resulting scar on her knee as a result of medical negligence. 137 The materials also contained photographs of the scar. 138 The doctor had admitted he was negligent and conceded medical bills and lost wages, so the only issue was the amount of money the woman should receive for her pain and suffering and disfigurement. 139 The jurors and the senior lawyers did not differ in the average amount of money that they awarded.
140
However, both individual jurors and lawyers showed considerable variability in the amount awarded, 141 suggesting that estimating this type of damage award is a subjective process. Note, however, that jury awards are the result of combining perspectives from between six and twelve persons, depending on the particular jurisdiction, while the award rendered by a judge is by the judge alone. On the other hand, the judge has the experience of having decided prior cases and has knowledge of awards rendered by other judges or juries whereas the jurors have little or no prior experience. Nevertheless, I was able to use the data to show that it was highly probable that by combining their individual perspectives, the jury valuation of damages in the case would be significantly less variable than that of an individual judge. 142 In other words, juries can be expected to be more reliable than judges in making this decision. My second experiment was similar in methodology except that the subjects involved a different set of jurors and lawyers and an injury more serious than the burned knee. 143 The results of this second experiment supported the conclu- sion from the first experiment, that juries would be expected to be more reliable decision-makers than judges.
G. Jury Consideration of Insurance and the Effects of Damage Awards
Is there any validity to the claim that jurors are profligate with defendants' or their insurers' money? Critics of the jury system might argue that juries are irresponsible because the jurors see the money award coming from the rich person or corporation and do not consider the aggregate impact of large awards on financial costs that must be borne by all of society. As a general rule, these claims about jury profligacy are not only unsupported by systematic research, but findings suggest just the opposite -that juries tend to be very skeptical of plaintiffs' claims about damages. As described above, in her research in cases involving individuals suing business defendants, Valerie Hans found that jurors were quite concerned about the amount of damages and their impact on the business.
145 I uncovered similar concerns in my interviews with jurors in medical malpractice cases.
146 These basic conclusions seem well supported by the window into the actual jury room that is provided by the Arizona jury project.
The Arizona data show a wide concern among jurors about plaintiffs receiving money that they do not deserve. Here are some exchanges that took place among two juries:
Jury Example 1:
Juror 5: Every time somebody gets hurt they want to sue somebody. Juror 7: I agree. Juror 5: Nobody wants to take responsibility for their own actions anymore. There is a final way of assessing jury performance, namely the opinions of trial judges who view the performance of the jury system on a daily basis and over many trials. Surveys show that the vast majority of trial judges give high marks to jury performance. In 1987, the National Law Journal conducted a survey of 348 state and federal judges regarding their views of juries. 151 Among other questions, the judges were asked what percentage of the time they disagreed with jury verdicts in trials over which they had presided. The vast majority of judges expressed little disagreement with the verdicts. Ninety-eight percent of state judges and ninety-nine percent of federal judges indicated they believed that juries make a "serious effort to apply the law"; a majority did not believe that the feelings of jurors about the parties often cause them to make inappropriate decisions. 154 The judges were also asked if they would like to see a limitation on the use of juries in complex civil cases involving highly technical and scientific issues. 155 A majority of judges said they would not like a limitation and a majority was opposed to restrictions on jury trials for "complicated business cases." 156 Perry Sentell surveyed samples of state and federal judges in the state of Georgia. 157 Eighty-seven percent of judges indicated that they agreed with the jury verdict in approximately four cases out of five.
158
Moreover, even when judges disagreed with the jury, only fourteen percent indicated that it was their belief that the jury was proplaintiff, and only six percent believed it was because the jury did not understand the case.
I. Outlier Verdicts
Research on general performance of civil juries should not obscure the fact that aberrations do exist. A small minority of juries make errors in deciding liability or go overboard in awarding damages. We should not expect otherwise. Just as appellate courts sometimes decide that a judge was in error in deciding the law or even in rendering a decision on the facts, we cannot expect the jury to be an errorless decision-maker or to never be influenced by passion or prejudice. Yet, it is this minority of cases that make headlines and influence perceptions of the jury as irresponsible or incompetent.
Sometimes jury awards that are arguably in error are not necessarily the fault of the jury. American litigation takes place in an adversarial atmosphere with each party responsible for developing the evidence and presenting it under established rules of procedure and evidence at trial. 160 Joseph Sanders, for example, conducted a case study of a trial involving the morning sickness drug, Bendectin, that was alleged to have caused birth defects. 161 The jury decided in favor of the plaintiff, but Sanders concluded that the jury was wrong. 162 Sanders observed that the problem was not necessarily the fault of the members of the jury, but instead resulted from "both the judicial instructions and the evidentiary rules concerning the admissibility of research articles." 163 In research on medical malpractice cases, I discovered that in a number of instances, the defendant argued the case around liability and, in contrast to the plaintiff, said very little about damages. 164 In final instructions before deliberation, the judge instructs jurors that they are legally required to decide the case only on the evidence introduced during the trial. 165 Since jurors heard only estimates of damages from the plaintiff, they were bound to make their decision based on that evidence. 166 In interviews after the trial some jurors expressed dissatisfaction because they believed that the plaintiff's figures were too high but they felt bound to follow the judge's instructions and award damages based on the plaintiff's damage estimates. 167 On the other hand, it is also likely that, on occasion, jury awards are rendered out of passion or prejudice or perhaps just incompetence. 168 Some highly suspicious verdicts involving multi-million dollar compensatory awards in medical malpractice cases are documented in another article. 169 Although the alleged behavior of the medical professionals in these cases presents grounds for jurors (or any other person) to feel anger towards the defendants, the huge compensatory damage awards are difficult to defend. Errant jury verdicts, and even some that are not so errant, are embedded in a wider system of formal and informal controls that corrects the errors. This is often not recognized by persons outside the American legal system-or indeed the American public.
III. THE JURY SYSTEM EMBEDDED IN A SYSTEM OF FORMAL AND INFORMAL CONTROLS
A primary element in the system of controls is the fact that a jury verdict does not become a valid verdict unless the trial judge, who also heard the evidence, agrees and enters a formal judgment in the case. As occurred in the McDonald's case, the judge has the power to reduce the award through a legal device called remittitur. Remittitur gives the plaintiff the option of accepting a lowered award or asking for a new trial. 170 A new jury trial is a costly and risky undertaking because the jury in the second trial may be very stingy with damages or even decide the defendant is not liable. Additionally, the judge may even set aside all or part of the liability verdict or damages and order a new trial if he or she decides that the evidence did not justify the verdict. Further, the losing party always has the option of appealing the verdict to a higher court.
These formal mechanisms are accompanied by a system of more informal processes. In post-verdict negotiations, the plaintiff often settles for an amount less than the verdict. One reason is that if the defendant appeals the case, the plaintiff faces a long and costly appeal process. Even if the plaintiff eventually prevails on all matters, he or she may not receive the money for many years. Additionally, in many instances the award, even if justified on the facts, may be in excess of the defendant's insurance coverage or other assets. Even though they could potentially do so, plaintiffs' lawyers are extremely reluctant to foreclose on assets of the defendant. 171 In most instances their reluctance was reported as a basic sense that foreclosure would be unfair. 172 Additionally, such aggressive action could potentially redound negatively on the lawyer's reputation.
A "high-low" agreement is another informal, presumably recent, development in litigation that takes place before or even during trial. 173 In such arrangements the parties stipulate that if the jury decides in favor of the defendant or awards damages below a certain specified amount, the plaintiff will receive the low amount specified by the agreement.
174
On the other hand, if the award exceeds an agreed high amount, the defendant will pay no more than that specified high amount. 175 Such agreements protect some of the interests of both parties-the plaintiff will receive some money and the defendant is protected against a very large award. These agreements may occur in advance of trial when the parties cannot reach agreement on the amount of a settlement and decide to let the jury determine damages while still protecting both parties' interests. Additionally, sometimes during trial the evidence proceeds in unexpected ways, creating uncertainty about the verdict and causing the parties to become risk averse and reevaluate the strength of their respective cases. Typically, neither trial judges nor juries are aware of the existence of high-low agreements. Parties are not required to disclose the agreement to anyone; indeed, parties usually specify that such agreements are confidential. Similarly, any post-verdict settlement between the parties is usually accompanied by a confidentiality clause. The secrecy of settlements prevents accurate assessments of the extent of post-, pre-, or mid-trial agreements that alter the amount provided for by the verdict or the precise means by which such settlements are reached.
There is some research that provides a window into these verdict adjustment processes. For example, Ivy Broder reviewed a sample of 198 jury awards of $1 million or more that occurred between 1984 and 1985. 176 In just slightly more than a quarter of the cases, the plaintiff received the entire award. 177 However, on average the final amount was fifty-seven percent lower than the original verdict. 178 Similarly, Michael Shanley and Mark Peterson researched a sample of 161 verdicts from Cook County, Illinois (Chicago) and concluded that the payout of the awards was reduced in a significant number of cases, but did not provide more details. 179 Felicia Gross, Mary Rose, and I examined post-trial adjustments of jury awards in samples of medical malpractice cases from New York, Florida, and California. 180 Like the other researchers, we found substantial evidence of post-trial adjustments of awards, even though our data allowed only a very conservative estimate of those adjustments. 181 We found that the very large "outlier verdicts" were adjusted the most. 182 In some of the larger verdicts, the plaintiff eventually settled for an amount that was less than ten percent of the award.
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I also documented post-verdict adjustments in a recent study of medical malpractice cases in Pennsylvania that were closed between 1999 and 2001. 184 A substantial number of cases had high-low agreements in which the high amount was substantially below what the jury awarded. 185 In other cases the parties negotiated settlements after the verdict was rendered.
186 Of twenty-two cases involving jury verdicts of $5 million or more, the final payment to the plaintiffs ranged between six percent and forty-six percent of the jury verdict, with the average settlement being twenty-two percent of the jury award. 187 As in previous research, the largest awards tended to be reduced the most. 188 
IV. CONCLUSION
A substantial body of systematic empirical studies indicates that the American civil jury system is not as erratic or unreasonable as portrayed in the media. Whether it involves issues of liability, responses to experts, attention to the judge's instructions or damage awards, the civil jury performs much better than many people believe. If this were not so, surely the civil jury would have been abandoned, or at least drastically curtailed, despite the guarantee of the right to jury trial in the U.S. Constitution and the constitutions of individual states. American society could not afford the caprice and craziness ascribed to juries. Examined from this pragmatic perspective, it should not be surprising that the empirical research into the performance of the civil jury yields a generally positive picture, especially when considered in the context of the formal and informal controls on errant verdicts.
189
Taken along with the civil jury system's political and symbolic roles that Professor Carrington discusses in this volume, I hope this brief review helps to correct some fundamental misunderstandings about the civil jury. I offer it in the spirit of informed comparative 184 189. Careful students of the civil justice system agree that it is not always a very efficient system of resolving disputes or providing compensation to persons injured by the negligence or misdeeds of another. However, the inefficiencies are often ones that prevent injured persons from being compensated rather than inefficiencies involving overcompensation. See Saks, supra note 133, at 1287-88.
